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Introduction Peter Scott – practice law here in Spokane with Preston Gates & Ellis; Practice focuses on water issues and land use; Worked for 5 years as a hydrogeologist; Licensed in WA, ID, and OR;Water Markets It is widely accepted that agriculture controls between 70 and 80% of the available western water supply; Under the system of prior appropriation water belongs to the state; the right to use water is a property right that is appurtenant to the land; waste and non-use are grounds for relinquishment; The importance of water markets has increased in the last 10-15 years largely in response to Population Growth Driving Demand.Truckee River rights in Nevada: (side note: regarding repeal of forfeiture statute) Mid 2001:  Approximately $3,000/ AF for surface water rights; End of 2004:  from $5,000/AF to $7,00/AF for surface water rights; Mid 2005:  from $12,000/AF to $15,000/AF for surface water rights; In 2005 a ground water auction in Lemmon Valley: groundwater rights sold for $40,0000/AF City of Battleground, Washington City experienced an average annual population growth rate of 8.7% for 2002-2004, resulting in the need to for the City to acquire a supplemental water lease for high demand summer use at $545/AF; 1999-2002 Washington’s avg. lease price was $53 /AF.  Adams, Crews and Cummings, The Sale and Leasing of Water Rights in the Western States: An Update to Mid-2003, at 6 (April 2004).Not only is going up, supply is going down and the numbers are very sobering. Published reports based on government data show decreasing supplies in the West.  According to NOAA the snow pack in major western basins has been decreasing for many years.  The Columbia has been below avg 13 of the last 16 years;The Missouri has been below avg 14 of the last 16 years; The Colorado has been below avg 11 or 16 and The Rio Grande has been down 10 of the last 16. A recent impact study in Colorado projects a 10% decrease in supply at a and estimated cost of $200-300 million per year	



Forms of Water Markets
 Government or quasi-government entities
 Private conveyances
 Water banks
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So what is a water market:  The concept is pretty easy but a definition turns our to be very elusive	At the simplest level water markets match sellers and buyers. There is huge variability in how this is done, but for the purpose of discussion I’m going to focus on three categories. 	The first, which we are all familiar with, are government entities such as special districts or private purveyors with assigned service areas.  These are government sponsored monopolies, exempt from anti-trust violations, that sell water to consumers at the retail level.  Such districts exist to provide water for urban and agricultural uses.  Many purveyors in Washington started as irrigation districts and now provide a combination or have shifted exclusively to municipal supply.  I could spend a day talking about water districts but that is not where water marketing is evolving so I’m not going to say much else about purveyors.  



Function of Water Markets
 Reallocate water supply based on value
 Create incentive to conserve and invest in 

water supplies
 Stabilize availability of water for competing 

demands
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The average value of water for agriculture is between $10 and 100 per acre-foot.The average value for urban uses is $500 to 2,500 per acre-foot.  Reallocation should get everyone’s attention – the implications are profound.  We are talking about shifting the emphasis of water use away from agriculture to urban and environmental uses; one result is taking land out of production because without irrigation a significant part of the west cannot sustain agriculture.  Contrast motivation for GMA to preserve ag land with regulatory efforts to reallocation of water without which that ag land cannot be productively farmed.  Incentives for conversion.  Most people talk about creating incentives for more efficient use of water for irrigation.  There is a widespread (and inaccurate) impression that farmers are putting more water on the ground than they should because if they don’t it will be lost.  But the regulatory reality is that farmers can rarely realize any benefit from conservation because the measure of a water right is the amount put to beneficial use.  Stabilize – means protect low value uses such as agriculture by making it possible to shift water to areas of need.  This is code for paying farmers not to grow crops when water supplies are scarce and protecting them from forfeiture at the same time.  



Factors Controlling Development of Water 
Markets

 Changing Conditions
 Urbanization/Environmentalism

 Supply and Demand
 Sellers and Buyers

 Infrastructure
 Storage and Delivery Systems

 Regulatory Framework
 Transferability
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I’ve pretty much covered the first two.  My reference to environmentalism isn’t meant to be a jab.  It’s simply that in 1870 when the doctrine of prior appropriation was taking shape environmental impact was not considered.  That has obviously changed.  Question: regarding motivation to protect against urbanization.Infrastructure should be obvious.  If you can’t hold water and deliver it where and when it’s needed you don’t have a market.  The regulatory framework is a key issue for developing markets, 



Regulatory Barriers
 Anti-trust protection for government 

monopolies
 Anti-speculation laws 
 Geographic limitations based on source 
 Requirement to protect existing rights
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	County created water service district not entitled to the municipality exemption from antitrust laws; alleged anticompetitive conduct not authorized or directed by state law; the County Land Use, Development, and Management Act (CLUDMA) did not authorize the county to displace water service competition with a special water service district unless the special service district was successful through its own competitive efforts in acquiring an exclusive market share within its area; tying building permit and planning approvals to acceptance of the water district as water provider was not a foreseeable result of the statutory scheme.  Summit Water Distribution Co. v. Summit County, 538 Utah Adv. Rep. 38, 123 P.3d 437 (2005), But see Wall v. City of Athens, Ga., 663 F.Supp. 747 (1987), Humboldt Bay Municipal Water Dist. v. Louisiana-Pacific Corp., 608 F.Supp. 562 (1985).	The anti-speculation doctrine rooted in requirement that appropriation must be for an actual beneficial use. Held "[c]hange of water right" to include "a change in the type, place, or time of use " and "a change in the point of diversion" in section 37-92-103(5) and in defining "appropriation" in section 37-92-103(3)(a)(I) and (II), Colorado's Water Right Determination and Administration Act ("the 1969 Act") anticipates basic predicate for changing the type and place of use, that applicant demonstrate an actual beneficial use to be made at an identified location or locations under the change decree. High Plains A & M, LLC v. Southeastern Colorado Water Conservancy Dist., 120 P.3d 710 (2005).



Changes in Use
 Surface Water RCW 90.03.380

May change place and purpose of use or point of 
withdrawal
 increase in Annual Consumptive quant. 
 injury or detriment to existing rights

 Ground Water RCW 90.44.100
May amend the point of withdrawal and manner or 

place of use
 other existing rights shall not be impaired
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Private 
Conveyances
(See Table 
at Rear)

Volume and volume-weighted prices for reported water transactions. 

Volume (thousand acre-feet) 
Price ($/acre-foot, in 2004 
dollars) State 

Lease Sale Total Lease/sale ratio Lease Sale 

AZ 1,371 24 1,395 53 73 894 

CA 3,127 227 3,354 14 80 1,207 

CO 74 242 316 0.3 22 3,451a 

ID 692 1 693 692 10 201 

KS 4 0.2 4.2 20 51 —  

MT 5 —  5 —  5 —  

NM 338 10 348 34 66 1,233 

NV —  49 49 —  —  2,572 

OK 10 —  10 —  59 —  

OR 532 38 570 14 283 1,045 

TX 877 322 1,199 3 81 864 

UT 6 3 9 2 6 870 

WA 68 13 81 5 53 513 

WY 105 —  105 —  40 —  

Total 7,211 929 8,140 8 86 1,299 
a CBT sales omitted. If included the average sale price is $7,801. 

Water Strategist, p. 20 (February 2006) 
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If a seller and buyer agree and the agency will allow the change the conveyance may occur.  	Water Leases dominate the market in terms of water volume traded. Water purchases for municipal and industrial uses trades at a higher price than water for agricultural and environmental purposes  Ex: in 2005 the City of Battleground paid a lease price of $545/AF while the Roza ID paid $102/AF*	Across the west there is a projected increase in demand, resulting in majority of trades from agricultural 	sellers to urban buyers.Market purchases for environmental uses (compliance with environmental regulations) has increased in recent years and the development of water markets in the Pacific Northwest has been driven by the need to acquire water for environmental purposes.Variability give examples of recent sales



Water Banking 
 The most common way to create 

organized water markets
 May include water leased or sold
 12 western states have active banks
 http://www.ecy.wa.gov/pubs/0411011.pdf
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There are two banks active in Washington	The Yakima Basin Pilot Water Bank and the Salmon Creek Water Lease Bank (in Okanogan Basin)Both are Institutional-clearing house banks	Yakima is limited to water right holders and is market basedSalmon Creek is operated with ID supply for benefit of Washington Water Trust as fixed prices 	

http://www.ecy.wa.gov/pubs/0411011.pdf


Idaho and Oregon

 Upper Valley Storage Pool on the Snake River 
started in 1932, 

 Formal legislation enacted in 1979 (Idaho Code 
42-1761 to 1766).  

 Oregon has focused on leasing banks to 
mitigate declining groundwater levels. 

 Authorized by Administrative Rule (OAR 690-
505)
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Idaho. Upper Valley Storage Pool on the Snake River has been a model.  Started in 1932, but formal legislation not enacted until 1979. There are now at least 5 rental pools.  They vary in structure but have some common qualities. Operated by local water districts.  Follow the “last to fill” rule of preference for irrigation.  In 1991 IPC leased water for Salmon recovery in violation of state law;  State amended in 1992 to allow BOR to lease water for instream flows. Oregon.   Establishes a mitigation credit system 



Washington - Water Resource 
Management Act, RCW 90.42
 Creates trust water and water banks
 Trust water may be obtained by 

conservation projects, donation, purchase 
or lease

 Yakima water bank established to manage 
trust waters for supply needs subject to 
express limitations

Preston|Gates|Ellis LLP

Presenter
Presentation Notes
RCW 90.42 makes provision for water trust and water banks in Washington; Adopted in 1991, amended to include banking in 2003.  Water conserved is deposited in to trust program; a superseding certificate is issued with same priority date90.03.380 does not apply to state funded conservation projects.  .040(7)Not going to say to much about the bank because by almost any measure it has not succeeded. See 2004 Legislative Report, Ecology pub No. 04-11-030.  I will say a little about why, it’s highly regulated requiring metering and reporting of all use and distribution. Almost nobody in their right mind would volunteer to put their existing water right in such a program.  Water users do not trust Ecology and that is nearly universal.  



HB 2860 Columbia River Bill
 Creates the Columbia River Water Supply 

Inventory 
 Creates the Columbia River Basin Water 

Storage and Supply Account
 Requires Specific Allocation of “New” Water
 Creates the Columbia Mainstream Water 

Resources Information System
 Creates Authority for Voluntary Regional 

Agreements
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(Engrossed Second Substitute House Bill 2860) Signed by Governor Gregoire on February 16, 2006Effective Date July 10, 2006Background: The 2005 Capital Budget appropriated  $10 million to Ecology Release of the funds was contingent on Legislative action to establish policy requirements for a new water resources and water rights management program for the mainstream of the Columbia River.Creates the Columbia River Water Supply Inventory Ecology must work with stakeholders to develop an Inventory and Water Demand Forecast by November 15, 2006.Inventory must identify and rank potential storage and conservation  projects in order of expense, benefits to fish, and benefits to out-of-stream needs.Inventory must be updated every yearDemand Forecast must be updated every five yearsCreates the Columbia River Basin Water Storage and Supply Accountappropriates two-thirds of funds for the development of new storage facilities; and one-third for  improvements to existing storage facilities, conservation projects and improvements to access to new water supplies for instream and out-of-stream uses of access to stream flow augmentationEcology must perform cost benefit analysis of the proposed projectRequires Specific Allocation of “New” WaterTwo-third of water supplies secured through projects must be dedicated to out-of stream uses;One-third must be used to enhance instream flows Creates the Columbia Mainstream Water Resources Information System Requires Ecology to establish and maintain the Information System to provide information necessary for effective resource planning and management. Requires Ecology to consult and use information compiled my watershed planning groups, federal agencies irrigation districts, conservation districts and the Bonneville power administrationInformation RequiredTotal aggregate quantity of water rights issuedTotal aggregate volume of current water useCreates Authority for Voluntary Regional AgreementsEcology may enter agreements with parties to establish conditions for water withdrawals for specified areas of the Columbia and Snake RiversRequires consultation with Fish and Wildlife and watershed planning groups Draft agreements subject to public notice and commentProhibition on allocations that will reduce late summer instream flowsSunset provision set for July 30, 2012The Bill is Void if $200 Million is not Provided in a Separate Bond Authorization Act
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