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Land Use Law is an exercise of the police 
power.  

 Inherent attribute of state sovereignty;
 Extremely broad;
 Dynamic, flexible, adaptable to social need; 
 Resistant to definition.  

The police power is delegated to local 
governments through an enabling act.  Title 76, 
Ch. 2, MCA.  

http://leg.mt.gov/bills/mca_toc/76_2.htm

http://leg.mt.gov/bills/mca_toc/76_2.htm
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Williams v. Bd. of Cty. Comm'rs of Missoula Cty., 371 Mont. 356, 368-69, 308 P.3d 
88, 96-97 (2013)

When zoning ordinances were first enacted, they were often challenged as 
unconstitutionally depriving property owners of liberty and property without 
due process of law, or attacked as a violation of equal protection rights. 

The Court recognized that the “modern trend” nationwide was to uphold the 
validity of such ordinances and the statutes that authorize them. 

Zoning statutes and ordinances are “generally sustained upon the theory that 
they constitute a valid exercise of the police power; that is to say, they have a 
substantial bearing upon the public health, safety, morals and general welfare of a 
community.” Freeman v. Board of Adjustment, 97 Mont. 342, 351, 34 P.2d 534, 536 
(1934), citing Euclid v. Ambler Realty Co., 272 U.S. 365, 47 S.Ct. 114, 71 L.Ed. 303 
(1926)).
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 In Bacus v. Lake County, 138 Mont. 69, 354 P.2d 1056 
(1960), addressed the standard for a delegation of 
legislative power:

 The law-making power may not be granted to an administrative 
body to be exercised under the guise of administrative 
discretion. Accordingly, in delegating powers to an 
administrative body with respect to the administration of 
statutes, the legislature must ordinarily prescribe a policy, 
standard, or rule for their guidance and must not vest them with 
an arbitrary and uncontrolled discretion with regard thereto, 
and a statute or ordinance which is deficient in this respect is 
invalid.
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76-2-301. Municipal zoning authorized. For the 
purpose of promoting health, safety, morals, or the 
general welfare of the community, the city or town 
council or other legislative body of cities and 
incorporated towns is hereby empowered to 
regulate and restrict the height, number of stories, 
and size of buildings and other structures; the 
percentage of lot that may be occupied; the size of 
yards, courts, and other open spaces; the density of 
population; and the location and use of buildings, 
structures, and land for trade, industry, residence, 
or other purposes. 
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City of Helena v. Svee, 377 Mont. 158, 339 P.3d 32 
(2014)
 Holding: ordinance requiring that roofs on 

property located within wildland-urban district 
may not have exposed, wooden roofing 
materials, whether treated or untreated, and 
must have noncombustible or fire resistant 
roofing materials rated Class C or higher, was 
building regulation that city lacked authority to 
promulgate.  
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76-2-201. County zoning authorized. (1) For the 
purpose of promoting the public health, safety, 
morals, and general welfare, a board of county 
commissioners that has adopted a growth 
policy pursuant to chapter 1 is authorized to 
adopt zoning regulations for all or parts of the 
jurisdictional area in accordance with the 
provisions of this part.



A local zoning district can be created in two 
different ways: 

(1) by citizen petition to the board of county 
commissioners under § 76–2–101, MCA, 
known as “Part 1 zoning,” or 
(2) directly by the board of county 
commissioners under § 76–2–201, MCA, 
referred to as “Part 2 zoning.”
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Zoning regulations must be made in accordance with relevant growth policies 
and must, as nearly as possible, be compatible with the zoning ordinances of 
nearby municipalities. Section 76–2–203, MCA. 

In adopting zoning regulations, the board must consider reasonable provision of 
adequate light and air, effects of motorized and non-motorized transportation 
systems, compatible urban growth in the vicinity of cities and towns, the 
character of the district and its peculiar suitability for particular uses, conserving 
the value of buildings, and encouraging the most appropriate use of land. Section 
76–2–203(2), MCA. 

The county and city-county planning boards serve an advisory role to the board 
of commissioners by recommending boundaries and appropriate regulations for 
the zoning district. Section 76–2–204, MCA.
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Appropriate purposes for Land Use 
Planning:



Peter G. Scott, Law Offices, PLLC

682 S Ferguson Ave #4 Bozeman Montana 59718
406.585.3295   peter@scott-law.com
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